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EDITORIAL NOTES. 


IT IS PROPOSED to urge upon congress at the present session the 
passage of another bankrupt law. A bill has been prepared by 
Jay L. Torrey, of St. Louis, counsel of the Associated Wholesale - 
Grocers, and has been considered and adopted by the National 
Convention of the Representatives of Commercial Bodies, held at 
St. Louis, February 28 and March 1, and at Minneapolis, Sept. 3 
and 4, 1889. Mr. J. Frank Fort of Newark, was a member of the 
committee by which the bill was reported to the convention. The 
report containing the bill with a table of contents and a full index 
has been published in pamphlet form. The bill is divided into five 
chapters and contains seventy-nine sections. The first chapter 
makes the District Courts of the United States courts of bank- 
ruptecy, gives the Circuit Courts superintending powers and appel- 
late jusisdiction, and contains provisions for the jurisdiction and 
powers of the courts, the adjudication of bankruptcy, the arrest 
and examination of the bankrupt, the seizure of property. The 
second chapter relates to the powers and duties of the officers and 
especially referees and trustees. The referees are salaried officers, 
attorneys-at-law, who have been qualified for three years to prac- 
tice in the state and federal courts, and their duties are similar to 
those of the registers under the old law. The trustees are analo- 
gous to the assignees; they are appointed by the court upon the 
nomination of the creditors, or upon its own motion. The third 
chapter defines acts of bankruptcy, and declares who may become 
bankrupts. It provides for compositions and the discharge of the 
bankrupt, and declares what are crimes on the part of a bankrupt. 
The fourth chapter relates to creditors, their meetings and peti- 
tions, the preference of creditors and the proof and allowance of 
Claims; and the fifth chapter, under the title of estates, declares 
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what debts have a priority; what debts may be proved; how and 

when dividends may be declared; what liens remain and what are 
dissolved; what set-offs may be made, and, finally, how the title to 
the property of the bankrupt shall be vested in the trustee. The 
adjudication of bankruptcy avoids assignments for the benefit of 
creditors and fraudulent conveyances made within six months, and 
preferences made within that time by one whois insolvent. It 
would appear that the six months is reckoned from the time of the 
adjudication, jand not the petition, but this is not quite clear. 
Without attempting at this time to criticise the bill, or to compare 
it with thé old acts, or with others that have been proposed, we 
only desire now to call attention to it, and to insist upon the 
importance of having a good bankruptcy law enacted without 
further delay. 

The laws of the states for dealing with insolvent or fraudulent 
debtors are utterly inadequate, and it is hard to understand how a 
commercial community can patiently put up with such a state of 
affairs. The credit upon which all commercial business is carried 
on depends upon the theory that a debtor’s property is subject to 
be applied to the payment of his debts, and yet under the laws of 
nearly all the states no one creditor can rely on having any part of 
it reserved for his claim, because the debtor is at liberty to prefer 
whom he may choose, and since imprisonment for debt is practi- 
cally abolished, and men can hold property and carry on business 
in the names of their wives, there is no penalty for recklessly incur- 
ring debts without ability to pay them. Even fraudulent convey- 
ances may be made with impunity if only the property can be 
scattered before a judgment can be obtained. It is no doubt right 
that the states should not be able to compel a general assignment 
if they cannot grant a discharge, but it is of the utmost import- 
ance that the government that can grant a discharge to the honest, 
but unfortunate, debtor, should take measures to compel every 
trader who cannot meet his obligations to submit to an investiga- 
tion of his affairs and give up his property for the equal benefit of 
his creditors. 





Wakeman v. Kingsland, decided by Vice-Chancellor Van Fleet, 
Nov. 15, 1889, 18 Atl. Rep. 680, is an important case on equity 
practice in regard to a bill of interpleader. It is held that a 
defendant in a strict interpleader suit cannot have relief against 
the complainant by cross-bill, and that the complainant in such a 
suit who is under any personal liability to a defendant in respect 
to the matter concerning which he asks for an interpleader cannot 
have relief against that defendant in that suit, but as to this his 
bill must be dismissed. The only decree which can be made in 
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this suit, is that the property shall be brought into court after 
payment of costs, and that the defendants interplead and settle 
their differences among themselves, and the only relief a defendant 
can obtain against the complainant is that the bill may be dis- 
missed, and this relief can always be had on an answer without a 
cross-bill. There is nothing new in the decision, but the doctrine 
and practice are clearly stated, and it may be usefal to call atten- 
tion to the rule upon a subject that is not one of very familiar 
knowledge. 

MANAGERS oF Savines Banks and other investors™in the 
public school bonds will do well to Jook at the opinion of the 
Supreme Court at the last term in State, Zabriskie, pros., v. Trus- 
tees of School District No. 10, 18 Atl. Rep. 688. It is held that 
under the act for building school houses in townships, approved 
March 11, 1880, (Supp. Rev. 929) as amended Feb. 23, 1888, P. L. 
1888, p. 938, when the voters appropriate money to the purchase of 
lands or the building of school houses, they must at the same time 
designate the place where the lands proposed to be purchased lie, 
and the notice of the meeting must contain a description of 
the place. It was so held ina case in which it was resolved to 
bond the township for the purpose of raising the money to pur- 
chase the land, and the resolution not having designated the place, 
it was set aside on certiorari. The question of the validity of 
bonds issued under such a resolution was not involved, but it would 
be safer not to invest in bonds issued in pursuance of such a defec- 
tive resolution. 





THE QUESTION OF Divorce is the subject of the leading articles 
in the Forum and the North American Review, and they have 
attracted the attention of thoughtful men on both sides of the 
Atlantic. Mr. Phelps article in the Forum was the subject of a 
long editorial in the London Times of December 19, and Mr. 
Smalley says in a letter to the Tribune, that it is a matter of sur- 
prise among English readers, ‘‘ that Mr. Phelps, treating the sub- 
ject as one of policy, should have arrived at the same conclusion as 
Mr. Gladstone, arguing on theoretical, biblical and ecclesiastical 
grounds, and recognizing the authority of canonical prohibition. 
It is indeed a remarkable and very suggestive fact, that Mr. Phelps, 
arguing from the experience of modern society, has reached the 
conclusion that the best preventive of the evils of divorce is that 
which the church long ago declared to be the rule of Holy Scripture, 
the prohibition of a second marriage during the life of the parties. 
Mr. Phelps says: ‘‘The question is not whether divorce laws 
should exist, but whether they shall permit the divorced parties to 








4 THE NEW JERSEY LAW JOURNAL. 


re-marry. Here, it is believed, will be found the main spring of 
the whole mischief. If that right were taken away, nine-tenths, 
perhaps ninety-nine-hundredths, of the divorce cases that now 
crowd the calendars of the-courts and pollute the columns of the 
newspapers would at once disappear. In the vast majority of 
instances, the desire on the part of one or the other, or both, to 
re-marry, is the foundation of the whole proceeding.’’ To the 
argument that if divorced persons are compelled to remain single, 
they are liable to fall into immorality, he answers that, ‘‘ with 
regard to Apierican women, it would surely be a cruel injustice to 
say that Mrnmarsiea life has any such tendency. All experience 
is directly to the contrary,’”’ and that at all events with regard: to 
men as well as women, ‘‘this consideration is far more than out- 
weighed by the enormous inducements to immorality that the pres- 
ent facilities for divorce hold out to the married. It is notorious 
that the desire to be rid of a relation that has ceased to be pleas- 
ant, leads many a man, and not a few women, to conduct either 
intended to bring about that result or recklessly entered upon in 
the feeling that if it takes place it will not be unwelcome.”’ 

His conclusion is based, as we have said, not upon Scripture, nor 
the canons of the church, but upon the conviction that there is 
no other remedy. ‘‘ The system,’’ he says, ‘* must continue sub- 
stantially as it is, scandalous, dangerous, rapidly increasing in its 
annual harvest of mischief; or it must be plucked up by the 
roots. There is no middle ground. Feeble palliations may be 
devised, but they will be as they have been, altogether inadequate 
to arrest in any perceptible degree the progress of the disorder, 
much less to eradicate it.’” Mr. Phelps refuses to allow any dis- 
tinction between cases of divorce for adultery and cases of divorce 
for any other cause. He says we cannot make a distinction be- 
tween the relative guilt of offences, or say that for an act of infi- 
delity a man oreven a woman may not marrry again, when we 
make no such prohibition against one who has made an assault with 
intent to murder, or has made the other’s life intolerable with exces- 
sive cruelties. In refusing to make this distinction he meets the 
argument based upon the words ‘‘save for fornication,’”’ in the Gos- 
pel according to St. Matthew, (v : 32,) and insists that no such excep- 
tion is found in St. Mark’s and St. Luke’s statement of the same 
words, (Mark x:4; Luke xv1: 18,) but that ‘‘the language as 
there given is adistinct condemnation of putting away a wife for 
any cause and marrying another.’ ‘‘ By what authority, intel- 
ligible to a layman,”’ he says, ‘‘is the statement of St. Matthew 
accepted, and that of St. Mark and St. Luke. rejected. Both 
cannot be right. Is it more likely that two are mistaken than one? 
This argument in favor of divorce and remarriage might therefore 
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be sufficiently answered by the remark, that it is not made out 
that Christ ever used the language on which it was based. Such 
is the view that has always been taken by the Roman Catholic 
Church, and however inclined a good Protestant may be on general 
principles to reject the interpretation of his theological opponents, 
it is easier to reject than to confute it.’”’ So good a Greek scholar 
as Mr. Phelps might have found further support for his argument 
by reference to the original of the text in St. Matthew, for it has 
always been contended by those who support the interpretation 
made by the Roman Catholic chur¢h that the exception of fornica- 
tion does not refer to infidelity after marriage, but to harlotry 
before. The word porneia means prostitution for hire, and the 
word used to signify adultery on the part of a married person is 
moichos. The exception therefore is thought to refer to such a 
state of facts as would make the marriage void rather than to 
offences after marriage. In the Greek as well as in the English 
text the word in the exception is different from that which declares 
that ‘‘whosoever shall marry her that is divorced committeth 
adultery,’’ (moichatai). There is some difference of opinion in 
the Anglican Church as to whether an exception should be made 
in favor of persons obtaining a divorce for adultery, but (allowing 
this exception) the rule is definite that divorced persons are not 
permitted to marry again. Mr. Gladstone in his article says: 
‘‘Although private opinions have not been uniform even in the 
West, the law of the Latin Church, and also of the Anglican 
Church, from time immemorial, allows no remarriage. [Divorce 
with liberty to remarry was included in the Reformatio Legum 
Ecclesiasticum under Edward VI; but that code never received 
sanction. In all likelihood it was disapproved by Queen Elizabeth 
and her advisers. |’’ 

Without quoting further from these articles or going into a dis- 
cussion of the policy of the divorce laws, we only wish to call 
attention to the fact that Mr. Phelps and Mr. Gladstone reach the 
same conclusion from different standpoints, and that Mr. Phelps 
arguing from policy goes back to the rule that has been always 
held by the Latin Church, but has been relaxed by the laws of most 
protestant churches as impracticable and too hard for human in- 
firmities. 

It may be that we shall find we did not know so well as we 
thought we did what is the best way to deal with human infirmi- 
ties, and that a law of the church maintained for nineteen centu- 
ries, dealing with a moral and social question like this, is entitled 
to very serious consideration. 
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State Rieguts In Rrparran LANDs.—The case of Case v. Toftus, 
39 Federal Reporter 730, recently decided by Judge Deady in the 
U. 8. Cirenit Court of Oregon, is interesting in its relations to our 
laws concerning riparian or tide lands. In that state, as in this, 
the shores of navigable waters are held to belong to the state, and 
are sold by the school commissioners for the benefit of the public 
schools. The owner of the lands fronting on the shore has the 
preference aS a purchaser he does here. In the case refer- 
red to,..each an owner of hotel property on the shore of 
Yaquina Bay, sought to restrain the building of a tramway 
along the shore in front of his hotel. The tide daily covered 
and uncovered the shore for a width of one hundred feet. 
The riparian owner had not taken the proceedings authorized by 
the laws of Oregon to acquire title to the shore. 

The law authorizing the sale of these shore lands for school pur- 
poses was passed on the assumption that upon the admission of 
the state into the Union, the title to lands covered by the tide, 
then undisposed of by the United States, passed by operation of 
law to the state. This assumption is in accordance with the law 
as settled in New Jersey, in the case of Stevens v. Paterson R. R. 
Co., 34 N. J. L. (5 Vr.) 532, and ever since followed and acted upon. 

As to this assumption Judge Deady says: ‘*‘ How or why this is 
so, except to bolster up some fanciful notion of state sovereignty 
1 never could perceive; but on the authority of Pollard v. 
Hagan, 3 Howe 212, and Weber v. Commissioners, 18 
Wall. 57, this court must recognize it as the law of the 
land.”” While thus reluctantly admitting. that the state of 
Oregon does own the shore lands, the judge quotes the dissenting 
Opinion of Mr. Justice Catron in Pollard v. Hagan, and endeavors 
to show that the United States, before admitting a state has the 
right to dispose of all such lands, and that the notion that they 
must be left undisturbed in order that the new state may not be 
denuded in advance of its shore lands, so that it may be admitted 
on an equal footing with the old ones, isa fallacy. He says, ‘‘ it 
is based on the dogma of state sovereignty, that is, the sovereignty 
of a state in futuro, which is yet, so to speak, in utero, or the 
womb of time, und may never be born.’’ He cites Johnson v. 
McIntosh, 8 Wheaton 595, where Chief-Justice Marshall in consid- 
ering the effect of a discovery of an uninhabited country by per- 
sons who acknowledge some existing government, says: ‘‘ The dis- 
covery is made for the benefit of the whole nation, and the vacant 
soil is to be disposed of by that organ of the government which 
has the constitutional power to dispose of the national dominions.”’ 
He also cites Martin v. Waddell, 16 Pet. 409, in which Chief- 
Justice Taney stated the same doctrine in that case which involved 
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the right to the soil under the navigable waters of New Jersey. In 
view of this doctrine, he asks whether the United States may not 
dispose of the shores of Alaska, or must hold them, willing or not, 
as trustee for some possible state or local sovereign that may arise 
or rule there in the far future. And he replies, in almost scornful 
language, that we might as well ask if any grant of shore lands in 
England by the crown prior to magna charta is erpaing on the 
sovereigns of the house of Hanover ? 

With this plain indication of his view as to the slender basis of 
the title of the state to theshores, Judge Deady says: ‘‘Assuming, 
as we must in the present state uf the decisions on the subject, that 
the shore or lands in Oregon periodically covered by the tides, and 
not disposed of by the United States while it was a territory, are 
the property of the state, what is the condition of the shore in 
question, and the rights of the parties in relation thereto ?’ 

After all this discussion of the grounds of the rights of the state 
in the shores, he holds the defendants’ tramway a nuisance, which 
worked special injury to the plaintiff and granted the injunction. 
Being apparently aware that his obiter dicta form the bulk of his 
opinion, he adds, ‘‘ In this opinion some possible aspects of this case 
are considered that are not absolutely necessary to the decision on 
this demurrer. But they were seriously propounded by counsel 
for the parties and the consideration of them invoked.”’ 

Although it may be difficult for courts in new states formed out 
of territory once owned by the United States as an organized gov- 
ernment, to perceive how it is that the states own the shores of 
their navigable waters, the matter seems to be definitely settled in 
New Jersey. In the recent case of Hoboken v. Penn. R. R. Co., 
124 U. S. 656, it was declared that in New Jersey lands below high 
water mark on navigable waters are the absolute property of the 
state, subject only to the power conferred upon congress to regu- 
late foreign commerce and commerce among the states, and they 
may be granted by the state, either to the riparian proprietor, or to 
a stranger, as the state sees fit. This is the correct statement of 
the nature of the title of the state to shore lands. We have 
recently heard promulgated in New Jersey some *‘ dogmas of state 
sovereignty,’’ and some ‘‘fanciful notions of state rights,’’ under 
which the title of the state is sought to be extended to the exclu- 
sion of the United States from any power even over the beds of 
navigable waters dividing states. Judge Bradley in the case of 
The State of New Jersey v. The Baltimore & N. Y. R. R. Co., has 
distinctly maintained the absolute control of congress over such 
waters and the soil beneath them, for the purposes of commerce, 
and in the case referred to the Supreme Court takes care, in stating 
the law of New Jersey on the subject, to assert that the title of the 
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state is subject to the power of congress to regulate foreign and 
inter-state commerce. A. Q. K. 





We take the following notes from Pump Court, of Dec. 4: 
Considerable ingenuity was displayed by counsel in the case 
of Hall v. Richardson. A milkman’s servant having spilt some of 
his milk, made up the quantity with water, and so got his master 
into trouble,” He thereupon dismissed his servant, and then prose 
cuted him*for ‘willful injury,’ or ‘‘malicious damage,’’ under 
the malicious injuries act of 1861. The magistrate before whom 
the matter was heard refused to convict, but stated a case. In the 
Divisional Court it was argued that, damage having been done td’ 
the master by watering the milk, and that act having been willful, 
the defendant was brought within the statute, because ‘‘ the words 
‘ wilfully and maliciously ’ do not necessarily mean more than that 
the act was done intentionally, and does injury.’’ This contention 
reduced the whole argument to an absurdity, and the Lord Chief 
Justice pointedly instanced this by taking the case of a trespasser, 
who by walking across a field ‘‘is liable, though willing to pay 
half-a-crown for the damage done to the grass, to be sent to prison, 
with hard labor, for two months. There is some damage done to 
the grass ; the act was certainly intentional, and therefore, on your 
contention, ‘willful’ and ‘ malicious.’’’ The sole point to be 
determined was as to the mens rea, and there being no evidence of 
that it was impossible to convict. 


Had the defendant been represented by counsel it might have 
been argued with some plausibility that the act of putting water 


into his master’s milk would in ordinary cases be far from injury,' 


inasmuch as the owner would reap a benefit from a larger quantity 
of the lacteal fluid. Some thought like this seems to have struck 
the Lord Chief Justice, for when counsel asked whether putting 
the water into the milk did not surely injure it, his lordship re- 
plied, ‘‘I am not sosureof that. Has milk arrived at such a pitch 
of purity that adding a little water to it must injure it? I would 
fain hope so, but is it to beassumed to be so?’”’ This point, how- 
ever, did not arise in this case, as the unfortunate servant had no 
more desire to benefit his master than he had to injure him, his 
sole object being to screen himself from the consequences of his 
own carelessness. The only two redeeming features of the case are 
the vigilance of the inspector and the consolation that there is at 
least one milkman in London so jealous of the public welfare as to 
sacrifice his own servant to propitiate his outraged customers. 


The decision has called forth an outcry from milk dealers that 
they ‘‘ will be entirely at the mercy of their staff of carmen,and may 
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d @ befined times without number for supplying milk containing added 
. water, while the abstractor of the milk, for which he substitutes 
™ water, goes scathless.’”’ We cannot expect milk dealers to under- 

[: | stand legal technicalities, and consequently it may be impossible 





@ 6) )«6to make them comprehend the true meaning of the decision of 
of | which they complain. In case they should discover any of their 
rr 6 «servants ‘‘ abstracting’’ (we take it they mean ‘‘ feloniously ab- 
2 (| stracting’’) milk, we should suggest a prosecution for larceny. 
ar = «But in any case we fail to see that their position is one Of«greater 
m hardship than that of other employers of labor, e. g., mill-owners 
1¢@ @ repeatedly fined for emitting smoke, which in most cases is due to 
roy the negligence of their employes. It is in the interests of the com- 
1, @ munity that the n.aster is made liable for the wrongful acts of his 
is | servant, since the employer alone is to blame if he engages untrust- 
at = 9 worthy workmen. 
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; (Daily Telegraph, London, Eng., Oct. 18th, 1889.) 
n, & Not very often is the element of the picturesque discernible in 
to’ | the interesting but eminently matter-of-fact transactions of the In- 
ur @§ corporated Law Society ; still, with some trifling amount of read- 
be (@ ing between the lines and clothing skeleton facts with a little his- 
of | toric and sociological muscle, the paper read at Leeds on Wednes- 

%) day by Mr. F. K. Munton of London, on ‘‘English and French 

=) Lawyers,’’ becomes a document replete with information, not only 
ve ; ie pee : 

© instructive but entertaining.’ Although much of our Common Law 
tcf ’ @ is derived from the Norman ‘“ Coustumiers,’”’ while the legal re- 
ys | ports of Plantagenet times were written in that curious jargon 
d ® which was originally the vernacular of Normandy, but which, 
* § adulterated and corrupted by the admixture of Latin and English 
ng =) words, was known to English practitioners of the last generation 
“ as ‘‘law French,’’ yet it is scarcely an injustice to our countrymen 
ia to say that the ignorance of the average Briton of Gallic jurispru- 
é dence and of the status and attributesof Gallic lawyers approaches 


the marvellous. Mr. Munton has made clear most of that which 
before was dark and confused inthe nomenclature of the French 


1S) “man of law.’ He tells us how the business of the English solici- 
” > tor is split up and divided in France among ‘‘avocats,’’ ‘‘consulting 
re | avocats,”’ ‘“‘avoues,” “agrees,” ‘‘notaires,”’ ‘‘huissiers,”’ and “agents 
at =) d'affaires ’? and he hints that there is little to prevent unlicensed 
to and perhaps wholly unqualified practitioners from doing much 

from which they would be excluded by the English system. In- 
at deed, while there are in Paris some two hundred avoues, who ap- 


proach the nearest to our attorneys, and a hundred and twenty-five 
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notaries, who may broadly be defined as family solicitors, with so 
much of their clients’ money in their hands as to make them prac- 
tically bankers, there are only eight hundred advocates inscribed 
at the bar, while the exact number of uninscribed pettifoggers has 
not been ascertained, but is supposed to reach five thousand. Any 
person can, in fact, exercise the profession of the law in France, 
excluding actual procedure, a portion of conveyancing, pleading in 
court, and the serving of process. In the entire territory of the 
Republi ere are about seventeen thousand recognized lawyers, 
as against fourteen thousand in England. gist 
Mr. Munton has naturally much to say on the subject of the 
legal decentralization which prevails in France, the departments 
being grouped into so many appeal districts, the chief towns in 
which have each their tribunals of first and second instance and _ of 
appeal, and their local bar. ‘In France the judges do not goon cir- 
cuit, each departmental district having its own judiciary ; and, al- 
though exceptionally eminent Parisian barristers occasionally go 
down to provincial towns to plead important causes, the judges 
and the law officers are local dignitaries. The French bench, again, 
is recruited without much reference to distinction at the bar; in 


fact, un advocate of high celebrity, a Marie, a Floquet, or a Grevy, 
would scarcely think it worth his while to accept a position on the 


provincial bench. He would not gain much in dignity by becom- 
ing president of a tribunal and he would certainly be a considerable 
pecuniary loser by exchanging the stuff gown of the advocate for 
the ermine of the judge. Whena young Frenchman has ‘‘made 
his droit?’ and has been called to the bar, he has to elect whether 
he shall bea legal free lance, so to speak, retained by any client 
who has sufficient means to fee him, or whether he shall look for- 
ward to slow, but generally sure, promotion in the judicial grades 
of the profession. He does not ‘‘take silk’’ as our Queen’s counsel 
do, but he makes up his mind whether he shall pursue the even 
tenor of his way towards the ‘‘magistrature assise,’’ or sedentary 
dignity, or the standing-up one, known as the ‘‘magistrature de- 
bout.’’ He begins as a substitute to the Procurator-General, and 
proceeds from grade to grade, just as an officer in the army pro- 
ceeds from the rank of sub-lieutenant to that of general. The re- 
sult of this decentralization is strongly marked in Paris. London 
contains—there is horror in the figures—some five thousand solici 
tors and three thousand barristers, a painfully large number of the 
latter being, it is to be feared, of the type of Mr. Dunup and Mr. 
Briefless ; but in the French metropolis there are only five hundred 
and fifty regular practitioners doing solicitors’ work, and eight 
hundred barristers. / Mr. Munton is of opinion that the London 


ea 


g Bar enjoys a prestige far beyond that of Paris. since our one forum 
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is the only avenue to high judicial offices) In Paris the most ex- 
alted post to which a magisterial barrister can aspire is that of 
President of the Court of Cessation, the functions of our Lord 
Chancellor being exercised beyond the silver streak by a Minister 
of Justice. Under the First Empire, and to a certain extent under 
the Second one. there were numerous judicial offices splendid in 
status and in emoluments. There were Grand Judges, Grand Re- 
ferenderies and Keepers of the Seals ; but under the ‘simpler and 
more austere rule of the Republic the judiciary grandees“haye been 
shorn of much of their more honorific attributes. At the same 
time, Mr. Munton hastens to admit that the esprit de corps of the 
Paris Bar, the stringency of their code of honor, their professional 
etiquette, the strict, supervision exercised by their Disciplinary 
Council, equivalent to that of our Benchers, are as strongly mark- 
ed as is the case in this country. Like our Inns of Court, the Bar 
of Paris is subject to rules and regulations of the most respectable 
antiquity ; they cannot sue for their fees or honorariums, and are 
even prohibited from receiving them by cheques payable to order ; 
‘and they are bound to communicate and to lend to each other, 
without written acknowledgment, documents to be used in the 
trial of a suit. In reply to several questions, Mr. Munton said 
that he was unable to state whether the French people were con- 
tent with their system of jurisprudence ; but, at all events, he con- 
tinued, the fees received by French solicitors, barristers and judges 
were very much smaller than those paid‘in England. 

‘The learned gentleman who favoured his audience at Leéds with 
with this most instructive statement might have added that the 
costliness of English law is simply gigantic, but that the integrity 
and independence of the English bench is toa great extent guar- 
anteed by the irremovability of the judges and the magnificence of 
their salaries ; that, while perhaps seventy-five per cent. of the 
members of the Bar are either voluntarily or compulsorily briefless, , | 
the remaining five-and-twenty per cent., when they get into steady ~ 
practice, when they have ceased to ‘‘devil’’ unremunerated for 
their leaders, when they have got the ear of the Court and the con- 
fidence of solicitors, earn handsome incomes, which may eventually 
become sumptuous ones. Mr. Munton had obviously no need to 
enlighten his hearers on a point with which they were themselves 
perfectly familiar, that the costs in English causes are colossal ; 
that, although the court fees are moderate, the solicitor’s bill of 
costs is a thing to wonder and to shudder at ; and that the English 
solicitor is the only practitioner in Europe who, in drawing up his 
bill, starts with the primary principle of overcharging his client, 
taking the risk of his costs being cut down by the taxing-master. , 
What would be thonght of a physician whose fee wasa guineaask- , 
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ing his patient for thirty-one-and-sixpence? What should we say 
to a portrait-painter whose normal charge for a half-length was a 
hundred pounds, and who quietly demanded a cheque for a hun- 
dred and fifty? The taxation of costs does save the English client 
a considerable amount of money ; but surely the solicitor ought to 
know precisely the items with which he is entitled to debit his 
client ; and on what moral grounds, it may be asked, can he justify 
his habitual practice of slipping into his bill a large number of 
charges hich the taxing-master subsequently and carefully cuts 
\_out ?.) The barrister, of course, whether in France or in England, 
has nothing whatever to do with costs. The French avocats, in- 
deed, trace their legal descent from the Roman ‘‘patroni causa- 
rum,’ whose ministry was entirely gratuitous, so much so that the 
Emperor Augustus is said to have pleaded at bar the cause of an 
old legionary who had fought under his banner at Actium. In the 
course of the generations, however, the French advocates, who 
were frequently monks and canons regular, became tolerably Keen 
in exacting their fees. The medieval poems of the ‘‘ Roman de la 


Rose” and ‘‘ Reynard the Fox”’ are full of allusions to the avarice 
and the chicanery of the avocat ; and in one of the oldest of French 


farces, the fourteenth-century drollery called ‘‘ L’ Avocat Patelin,”’ 
we have a most amusing instance of the tables being turned on a 
rapacious pleader. A farmer has prosecuted a shepherd for killing 
his master’s sheep and selling their fleeces. The guilty pastor re- 
tains Maitre Patelin, who instructs his client to feign idiotcy and to 
meet the questions of the judge with the uniform answer, ‘‘Ba-a-a!”’ 
Thinking he has to deal with a born fool, the judge acquits the 
prisoner ; whereupon Maitre Patelin, rubbing his hands with grati- 
fication, demands his fees. ‘‘ Ba-a-a!’’ says the acute shepherd. 
The modern French advocate is wiser in his generation. He cannot 
sue for his fees, but he is careful to get them beforehand. 





CRIMMINS v. CRIMMINS. 


(Court of Chancery of New Jersey.) 


Equity to a Reconveyance for Failure of Consideration—Breach 
of Continuing Promise—Disability of Married Woman. 


lars. The husband did not at all give up his 
vicious habits nor in the least amend his 
ways, but on the contrary his behavior grew 
worse, and he treated his wife even more 
brutally than before, and this continued un- 
til his death, although on his death bed he 
professed to repent. The wife remained 
faithful and devoted to him. On a bill 
filed by the wife after the husband’s death 


A married woman who owned real estate 
had been brutally treated for some years by 
a vicious and drunken husband. About 
ten years before his death she was induced 
to convey the property to him through a 
third party upon the express promise that 
he would abandon his vicious habits and 
treat his wife kindly. The consideration 
stated in the deed was three thousand dol- 
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against the heirs seeking to be restored to tion for the deed had wholly failed, and that 
the title: Held, that she was entitled to she had not ratified the deed by acquiescence 
the relief on the ground that the considera- _ or delay until the time of his death, 


Mr. A. H. Strong for complainant. a 

Mr. W. P. Voorhees for defendant. 

Pitney, V. C.: The bill is filed by a widow against the heirs-at- 
law of her husband who died intestate, seeking to have restored to 
her the title to certain real estate conveyed by her to him about 
ten years before his death. 

The parties were married more than twenty years before the 
husban‘?’s death. A portion of the real estate in question was 
owned by her before the marriage, and a portion was purchased 
with their joint earnings after the marriage and conveyed to the 
husband and wife jointly. Afterwards in 1867 this joint property 
was conveyed through a third party to the wife. In the year 1887 
the wife conveyed the whole tothe husband through a third party. 
There were no children by the marriage. 

The wife is very illiterate and unfamiliar with business matters. 

The husband was during the whole of their married life addicted 
to drink and to consorting with other women. 

The immediate occasion of the conveyance to the wife in the 
year 1867 was.a claim made against the husband by a woman for 
the support of their bastard child. Shortly after his marriage he 
communicated to his wife a loathsome disease from which she is 
still suffering. He habitually treated her with brutal cruelty, 
striking her and turning her out of the house at night. She seems 
to have been a patient, devoted wife throughout their married life. 
She frequently remonstrated wilh him; begged him to give up 
his vicious habits. In the year 1877 he promised to do so if—to 
use her expression—‘* she would put his name in the deed.’’ She 
says he frequently complained that ‘his name was not in the deed.”’ 


| By this I am satisfied that she meant that she understood that he 


desired to have the title to the property invested in the two jointly 


sas husband and wife, and that she understood that was the effect 


FEET 


of the deed afterwards executed. At the same time by reason of 
circumstances about to be stated, she is chargeable in law with the 


» knowledge of its actual purport and effect. 


At this time a Mr. Palmer, a business man of New Brunswick, 


|where the parties lived, was called in as adviser, and after consult- 


ing with both husband and wife and with the wife’s relatives, he 
advised her to make the conveyance upon the express promise, 
however, of the husband to abandon his vicious habits and to treat 
his wife kindly ; and upon that express promise, Mr. Palmer says, 
the conveyance was made. The consideration mentioned was three 
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thousand dollars, but the real consideration was the promise of the 
husband to amend his habits and treat his wife kindly. 

After the transaction had been agreed upon, but before it was 
concluded, Mr. Palmer feeling, as he says, donbts as to the relia- 
bility of the husband to amend his ways, procured from him an 
assignment to himself of a bond and mortgage for six hundred 
dollars which the husband held against one Wood, and which Mr. 
Palmer states was taken and held by him as security for the hus- 
band’s performance of his promise to abandon his vicious habits, 
and not as a consideration for the conveyance, for which it was 
quite inadequate. This mortgage was paid off in the year 1882 
and the proceeds remain in the hands of Mr. Palmer. A part of 
the interest was paid to the husband, and no part of either princi- 
pal or iriterest has been paid to the complainant. The husband 
did not at all give up his vicious habits, or in the least amend his 
ways, or in any degree perform his promise, which was the consid- 
eration of the deed. On the contrary his behavior grew worse: he 
indulged more freely and continually in drink ; he continued his 
visits to his former paramour, and his treatment of his wife was, 
if possible, more brutal than ever; he abused her, struck her, 
turned her out of the house and taunted her with his having got 
the best of her in getting the title of the property away from her. 

This conduct continued without amelioration until his last ill- 
ness. His wife never deserted him, but stayed with him and nursed 
him to the last. 

On his death-bed and a few days before he died he appeared to 
repent ; he acknowledged his bad conduct and promised as far as 
possible to make amends by willing the property to the wife. 

This he failed to do, probably for want of strength and want of 
time. 

Upon these facts complainant’s counsel rests her right to relief 
upon either of two grounds: 

First. He insists that the conveyance of 1877 was procured from 
the wife by undue influence. He argues that the promise of the 
husband to amend his habits, provided the conveyence was made, 
was, under the circumstances, accompanied by an implied threat 
that if she did not make the conveyance he would continue his 
cruel treatment of her. 

Second. He contends that the consideration of the conveyance 
has wholly failed. That the husband never performed the prom- 
ise which formed the consideration, so the wife never realized any 
* of the benefits which she expected and was entitled to enjoy from 
the conveyance. 

I have not found it necessary to determine the equitable 
value of the first of these grounds since I have concluded 
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that the complainant is entitled to relief on the second, namely, 
the failure of the consideration. That consideration was some- 
thing which, of course, could not pass in presenti, but was in- 
tended, and by the wife expected to be enjoyed by her from the 
date thereof, during their joint lives. It was to be a personal bene- 
fit to the wife, incapable in its very nature of being expressed in 
money, or its failure compensated for indamages. Hence the ordi- 
nary remedy by action at law for damages, or that in equity to 
enforce a lien for unpaid purchase money does not exist.. Never- 
theless the wrong which the wife has suffered is manifest, and it 
seems to me she is entitled to the remedy asked for. 

A somewhat analogous case is that of an apprentice or clerk who 
has paid a gross sum or premium in advance for instructions in an 
art or profession and fails to receive the expected instructions 
through the default of the master or instructor. In such case 
equity decrees the return of the premium in whole or in part as the 
circumstances may warrant, Soame v. Bowden, Finch Ch. 396; 
Newton v. Rouse, 1 Vern. 460; Hirst v. Tolson, 16 Sim. 620: 2 Mac. 
& Gor. 133; Atwood v. Maude, L. R., 3 Ch. App. 369; Freeland v. 
Stansfield, 2 Sm. & Giff. 479; 1Jur. N.S. 8. 

The last two cases were instances of premiums paid for admit- 
tance into partnerships and illustrate the principle. The language 
of Lord Cottenham in Hurst v. Tolson, cited with approbation by 
Lord Cairns in Atwood v. Maude. seems applicable. ‘‘A payment”’ 
(conveyance) ‘‘has been made by anticipation of something after- 
wards to be enjoyed, where, if circumstances arise so that the future 
enjoyment is denied the party’ (making conveyance) ‘‘is not to 
lose his money,”’ (land). 

The strength of the present case is greater than that of those 
| cited because here I am satisfied that the husband never seriously 
intended to fulfill his promise and that he practiced a fraud upon 
his wife. 

Defendant’s counsel in answer to this view contended that the 
wife had ratified this conveyance by ten years ofacquiesence. But 
I do not think that answer is of any value. Inthe first place, she 
was a married woman, and in contemplation of law, under the con- 
trol and influence of her husband. In the second place she ap- 
pears to have continued to the last to hope that her husband would 
reform his conduct and treat her kindly, and she had a right to rest 
in this hope as long as her husband lived. She cannot be charged 
with prescience of the date of his death; she had a right to look 
forward to a few years of peace and quiet in her old age. And 
finally, so long as he continued to treat her cruelly it does not lie 
in his mouth or in the mouths of his heirs to set up acquiescence. 
Again, another answer set up is that when the Wood mortgage was 
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paid off Mr. Palmer, in order to preserve the evidence of the fact 
and amount of money in his hands, made, but retained in his own 
possession, a promissory note in favor of the complainant for the 
amount paid and added at the bottom a memorandum in these 
words : 

The above note was given in consequence of B. Wood paying off 
a certain bond and mortgage, given to Michael Crimmins, and he 
making it over to me, as trustee for his wife in payment to her, for 
deeding her house and lot over to her husband, by his urgent 
demand. 

April 1st, 1882.. 

(signed) Henry H. Palmer. 

Counsel for defendant urged that this memorandum is more re- 
liable than Mr. Palmer’s oral evidence, and that it proves that the 
Wood mortgage was the consideration of the conveyance. I can- 
not so consider it. The memorandum may insome degree tend to 
contradict or cast a doubt upon Mr. Palmer’s evidence, but I do 
not think it sufficient to overthrow it. 

In the first place the consideration named in the deed is three 
thousand dollars ; in the second place, if the Wood mortgage had 
in whole or part formed the consideration of the conveyance it 
naturally would have been paid or transferred to the wife at once ; 
in the third place the husband claimed the Wood mortgage and 
received the interest on it and, finally, the wife corroborates Mr. 
Palmer in his statement of the object of the assignment. 

She does not appear to have known or assented to the making of 
the promissory note and the memorandum, and therefore is not 
bound by it. 

The utmost benefit, according to my view, which the defendant 
can have from a finding that the six hundred dollars in Mr. Pal- 
mer’s hands belongs to the complainant, is that it was a payment 
on account of the purchase money mentioned in the deed, and that 
finding would invest the complainant with a vendor’s lien for the 
balance of the purchase money. 

I presume the defendants will not concede that position to the 
complainant. 

I will advise a decree for the complainant upon terms, of course, 
that she will waive all claim to the money in Palmer’s hands, and 
will do everything that she can do to vest the title to it in the per- 
sonal representatives of the deceased husband. 
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THE PRESIDENT, EX REL. MORAN ET. AL. v. THE MAYOR, COMPTROLLER, 
TREASURER, ETC., OF THE CITY OF ELIZABETH, 


(United States Circuit Court, District of New Jersey.) 


Contempt of Court for failure to obey a 
Peremptory Writ of Mandamus— Municipal Cor- 
poration, Collection of Judgmen'— Effect of ser- 
vice of writ against and of Execution upon its 
Assessors.—If a copy of the writ of execution 
directed against a municipal corporation be 


lative body of such corporation, the assessor 
is bound of his own motion to assess in addi- 
tion to regular taxes a sum sufficient to sat- 
isfy the execution. 

A peremptory writ having been granted, 
disobedience thereof cannot be justified by 


not served as directed by tax statute, then 
the duty to assess the moneys to meet it, 
does not attach to the assessor. If it be 
served then without any action of the legis- 


showing that another course of procedure, 
preliminary to the granting of the writ, 
could have been selected by the relators. 


On motion to attach the defendants as for contempt, for failure 
to obey a peremptory writ of mandamus. 

Messrs. Strong and Mathewson for the motion. 

Mr. Frank Bergen, contra. 

Epw,. T. GREEN, J.: From the recital in the peremptory writ of 
mandamus sued out in this cause it appears that the relators, Charles 
Moran, D. Comyn Moran and Amandee D. Moran, on the ninth of 
June, 1888, in the Circuit Court of the United States for the district 
of New Jersey, recovered a judgment against the City of Elizabeth 
for the sum of $9,802.12 debt, and $57.98 costs of suit; 
that said judgment was rendered against the City of Elizabeth for 
interest due by it to said relators upon bonds of the said city, 
held and owned by them ; that a writ of execution was duly issued 
out of said Circuit Court upon said judgment against the said City 
of Elizabeth, directed to the marshal for said district of New Jer- 
sey; that said writ was returned unsatisfied, there being no prop- 
erty belonging to the said city sufficient to satisfy said writ ; that a 
copy of said writ of execution was duly served by the marshal of 
the district upon the defendant ; that there were at that time eight 
vacancies existing in the board of assessment and revision of taxes 
for said City of Elizabeth on account of the resignation, or failure 
to qualify, of the persons theretofore elected as members of said 
boar1 ; that the said board constitute the only assessors of the city 
of Elizabeth, who are by law required to assess the taxes in and 
for said city; that it was the duty of the city of Elizabeth and the 
hoard of assessment and revision of taxes to assess and levy, in 
addition to the regular taxes, the amount due to the said relators 
on their said judgment, and to collect and pay the same to said 
relators ; that it was the duty of the common council of said city 
of Elizabeth to fill any vacancies which might exist in the board of 
assessment and revision of taxes of said city; that the city of 
Elizabeth and the said board of assessment and revision of taxes 

2 
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have neglected and refused to perform their said duties, and have 
neither assessed nor collected nor paid to the relators any part 
of their said judgment, and that the common council has not filled 
or attempted to fill the vacancies in said board. 

The mandate of the writ was that each of the defendants do 
assess and levy, in addition to the regular taxes, the amount due 
upon the said relators’ judgment with interest and costs, to be 
assessed and collected according to the form of the statute in such 
case made and provided; and that the president and members of 
the common council of said city of Elizabeth forthwith should fill 
any vacancies existing or which may exist in said board of assess- 
ment and revision of taxes for said city of Elizabeth. 

This writ was duly served upon the mayor, the comptroller, the 
treasurer and the common council of the city of Elizabeth on May 
10, 1889. No service was made upon the board of assessment and 
revision of taxes. The only return made to the writ is by the 
common council, and it is to the effect that the common council 
have elected certain persons, naming them, to fill vacancies in the 
board of assessment and revision of taxes. There is no pretence 
that the amount due the relators upon their judgment, or any 
part thereof, has been by either of the defendants, assessed or 
levied, collected or paid over to them. 

It further appears in the testimony taken on this rule to show 
cause why the defendants should not be attached for non-obedience, 
that although the writ of peremptory mandamus was served upon 
the common council on May 10, 1889, no steps were taken to obey 
its mandate ‘to fill forthwith any vacancy in the board of assess- 
ment and revision of taxes’’ until September following, at which 
time the persons named in the return were elected ; that not one of 
the persons so elected has taken the required oath of office, or in 
any wise legally qualified himself to perform the duties so cast 
upon him; but on the contrary, each has neglected or refused so 
todo. It is alleged that this neglect or refusal was the result of a 
combination or conspiracy to avoid the performance of the act 
commanded by the writ of mandamus. 

A motion is now made on behalf of the relators to attach the 
defendants as for a contempt, because of their failure to obey this 
writ, and it is claimed that their disobedience arises in two re- 
spects: First, in not *‘assessing and levying in addition to the 
regular taxes, the amount due upon said relators’ judgment and 
execution, with interest to the time when the same shall be paid 
to the United States marshal for said district of New Jersey, with 
costs of these proceedings, to be assessed and levied according to 
the form of the statute in such cases made and provided,” and 
second, by failing ‘‘to fill forthwith, any vacancies existing, in 
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said board of assessment and revision of taxes for said City of 
Elizabeth.’”? -Are the defendants, or either of them, guilty of this 
alleged disobedience ? 

It will be noticed that this writ is directed to the mayor, the 
comptroller, and the treasurer of the city of Elizabeth, as well as 
to the common council and the board of assessment and revision of 
taxes. The duties commanded to be performed are the ‘‘assess- 
ment and levying of a tax’’ and the “filling of vacancies’’ in one 
of the municipal boards. The ‘‘ mayor” the ‘‘comptroller”’ and 
the ‘*treasurer”’ of the city of Elizabeth are statutory. officers, 
exercjsing powers and performing duties clearly defined and lim- 
ited by the charter of the city, or by acts supplementary thereto. 
Unless within them can be found clearly and indisputably ex- 
pressed the power necessary to an obedience of this writ, it must 
be held that such power has not been granted. It will hardly be 
contended that the broadest construction possible of these statutes 
will result in the finding of any authority vested in the officers 
named to ‘‘ levy taxes”’ or ‘‘fill vacancies.’’ On the contrary the 
power to perform these municipal acts is, by the charter of the city 
of Elizabeth, expressly vested elsewhere, and had these officers 
attempted to obey this writ in these respects, they would undoubt- 
edly have been guilty of an assumption of power not granted to 
them, expressly or by implication, and by such usurpation would 
have rendered themselves liable to impeachment, and to criminal 
indictment. As to these officers, therefore, this writ must be held 
to be nugatory. The law never seeks to command the impossible 
and 1t has always been held by the courts of this country, as well 
as by those of England, that *‘impossibility of obedience”’ is a 
good and sufficient return to a writ of mandamas, Short on Manda- 
mus 390; Rex. v. Round, 4 A. & E. 139; R. v. Railway Co., 1 E. 
& B. 372, 381; State v. Perrine, 5 Vroom 254; High on Mandamus, 
chapter 1, section 14. 

So far, then, as this motion to attach as for contempt affects the 
‘*mayor, the comptroller and the treasurer’’ it is denied, but with- 
out costs. And I think it proper to say that costs are refused to 
these defendants, because they are perhaps guilty of a technical 
disobedience of the writ in failing to make any return toit. As 
their intention was to justify their failure to obey its mandate by 
showing an absolute and inherent want of power, the better prac-. 
tice requires that such justification should be made to appear, not 
orally, but in a formal return to the writ itself. However, as no 
harm has come to the relators from the laches of the defendants in 
this respect, I will permit such return to be made, in this case, 
nune pro tune. , 

; The charge of disobedience made against the common council of 
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the city of Elizabeth rests upon a very different basis. The allega- 
gation is, that the common council is possessed of ample power to 
‘‘levy taxes’’ and to fill vacancies in the ‘‘ board of assessment ’’ 
yet absolutely refused or neglected to obey the mandate of the writ 
in these respects. If the allegation be well founded, the defend- 
ants, who are members of the common council, are guilty of dis- 
obedience as charged. 

The common council is the legislative body of the municipality. 
It derives its existence from the charter of the city, and by that 
charter it is endowed with great and varied power, covering appar- 
ently every conceivable necessity for legislative action that could 
arise in the administration of the internal affairs of a large city. 
Especially have been granted to it ample powers for the levying of 
taxes. Thus in the 3lst section of the charter of this city it is 
enacted ‘‘that the common council shall have power within the 
said city to make, establish, publish and modify, amend or repeal 
ordinances, rules, regulations and by-laws for the following pur- 
poses * * *; **XXXIIT. To adopt all legal and requisite 
measures for levying and collecting the taxes.’’ Charter of City of 
Elizabeth, title 111, sec. 31. And again in the 64th section of the 
same charter it is enacted ‘‘ that the city council shall have power 
to raise by tax, in each year, such sum or sums of money as they 
shall deem expedient for the following purposes.’’ * * ‘* XI. For 
the payment of the interest upon the city debt, and upon tempo- 
rary loans, and such part of the principal thereof as may be due 
and payable.’’ Vide Charter of City of Elizabeth. 

And that there should be no mistake as to the comprehensiveness 
of this power by an act supplementary to the act of incorporation 
and approved March 31, 1864, a legislative definition of the term 
‘*debt’’ was obtained, and it was declared that the indebtedness of 
the city of Elizabeth should be divided into the ‘‘ general debt, in 
which should be included the present bonded and floating debt of 
said city, the amount due or to become due for the purchase of 
real estate, the building, completion, and furnishing of school 
houses, engine houses, alms houses, market house and other public 
buildings, and loans for the payment of bounties, and the im- 
provement debt”’ in which shall be included all liabilities incurred 
by the city for improvements authorized by the charter, the ex- 
penses and costs of which are payable by assessments. It was for 
a debt of the city of the second class or division, that is ‘‘improve- 
ment debt’’ that the judgment of the relators was obtained. 

It seems to me, therefore, the contention of the relators that the 
common council had ample power to levy a tax to pay their judg- 
ment is correct. ad 

The defendants insist that, granting such power was originally 
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vested in the common council, it has been taken away from it by 
‘‘a supplement to the charter of the city of Flizabeth, approved 
April 2, 1869.’ This supplementary act provides ‘‘that for the 
purpose of assessing taxes required by law to be levied in the city 
of Elizabeth, and revising the same, a board of commissioners is 
hereby constituted to be known and designated as ‘The Board of 
Assessment and Revision of taxes in the City of Elizabeth,’’’ and 
the insistment is that this board solely has the power to levy and 
assess by way of tax, moneys to meet the indebtedness of the city, 
and hence the failure of the common council to obey the writ of 
mandamus in this respect is excusable from want of power. 

Ido not so construe the act. This supplementary act changes 
the charter of the city in one important respect only, whereas 
theretofore assessors of taxes were simply ward officers, and acted 
in assessing city property independently of each other ; thereafter 
they were officers of the city at large. and acted in all things joint- 
ly asa board. No part of the charter of the city was repealed by 
this supplement, save certain sections which referred solely to the 
duties and powers of ward assessors, and the power of the council 
to levy taxes was left wholly unimpaired. In fact the whole effect 
of this supplement was simply to change a part of the machinery 
by which the taxes levied by the common council were thereafter 
to be assessed upon individual property. It will be noticed that 
the very first clause of the supplementary act states concisely its 
object, namely: ‘‘for the purpose of assessing taxes, required by 
law to be levied in the city of Elizabeth.”’ The levying of the tax, 
the determination of its amount annually, its imposition upon 
the inhabitants of the city as a corporation, generally, all this 
was preliminary to any action of the board of assessment, and this 
preliminary action was to be taken by the common council, who 
by law were required and empowered to perform it. That this is 
the true construction of the act I think clearly appears from the 
fact that legislative authority was repeatedly given to the city of 
Elizabeth to borrow money, after the passage of the act calling into 
existence the board of assessment and revision of taxes, yet in 
every instance such authority was coupled with a duty imposed 
upon the common council to provide for the payment of the loan 
by levying a tax. Evidently the constructton placed upon the char- 
ter and supplements thereto, by the legislature was, that full and 
ample power to levy taxes for the payment of debt was vested, 
beyond question, in the common council ; otherwise both the legis- 
lature and the city would have been parties to the great fraud of 
borrowing money from innocent lenders, whose only chance of re- 
payment lay in a levying of a tax by a body which was utterly 
destitute of power to make such levy. 
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I am compelied, therefore, to hold that in failing to levy a tax to 
meet the demands of the relators, the common council have dis- 
obeyed so much of the writ of mandamus as commands them ‘‘ to 
levy in addition to the regular taxes the amount due upon said 
relators’ judgment.”’ 

The other alleged disobedience of this writ consists in the failure 
of the common council ‘forthwith to fill any vacancy ”’ existing, 
or which may exist in the board of assessment and revision of 
taxes. The return to the writ made by the common council sets 
forth in haec verba *‘ that they have elected the following persons 
to fill the vacancies in the board of assessment and revision of 
taxes,’’ naming them. The testimony taken on this motion shows 
that the writ was served on May 10, 1889, upon the common coun- 
cil, and it was not until the 2nd day of September following, that 
any positive action was taken looking toward the filling of the 
vacancies in the board of revision. It is true that the writ of man- 
damus was, at a meeting of council held on’ May 10th, referred to 
the ‘‘law committee and city attorney.’”’ But for what purpose 
such reference was made does not appear anywhere in the case. 
It is to be presumed that the council desired some information, or, 
perhaps, legal opinion as to their duty and their course of action. 
I see nothing specially improper in making such reference, if that 
was its object. The writ commands action *‘forthwith,’’ but 
‘*forthwith’’ does not in this connection mean that the act com- 
manded must. be performed ‘‘instantly,’’ but rather that the de- 
fendants must set about the performance of the matter commanded, 
directly, and do whatever can be done, R. v. Ouze Commissioners, 
3 A. & E. 550. 

If, therefore, this reference of the writ upon its service was 
made in good faith, and the law committee and city attorney had 
promptly made their report and the common council had, upon 
that report coming in, acted as it was commanded to act, although 
some delay might have thereby been occasioned, I should have 
held it not unjustifiable, and the action of the common council 
would be accepted as a fair compliance with the mandate of the 
court. But the testimony in this case shows a very different state 
of facts. The writ of mandamus was granted after argument be- 
fore the court in which the city attorney took part. All the facts, 
and the principles of law involved, were well known to him at 
least, if not to the lawcommittee. It could not require much time 
to advise council upon their rights and their duties. The writ is 
precise and explicit in its terms. The simple reading of it would 
have made its mandate clear to every member of the council.. And 
yet no action whatever looking to obedience was taken at the regu- 
lar or special meetings of the common council held on June. 1st, 
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June 15th, June 27th, July 1st, July 24th, August 1st and August 
15th. At none of these meetings was any request. made that the 
law committee should report on this subject so that proper action 
could be taken. No call for advice and counsel as to the duty en- 
joined from the city attorney ; in fact, as the clerk of the common 
council testifies, ‘‘no action whatever was taken by the common 
council between May 10th, 1889, and September 2d, 1889, to fill 
the vacancies in the board of assessment.’’ I cannot regard this 
conduct in any wise excusable. Nor, indeed, is any attempt made 
to justify it, and unexplained as it is, it calls for the censure of 
the court. 

On the argument of this motion counsel for the defendants drew 
the attention of the court to an act of the state of New Jersey, 
approved March 27th, 1878, entitled ‘‘Supplement to an act en- 
titled ‘An act respecting executions,’’’ and the contention was 
that by this act the power to assess and levy moneys in municipal 
corporations to satisfy an execution against such corporation was 
exclusively vested in the assessors for taxes in and for such cor- 
poration. The act, certainly, is very broad. I do not doubt that 
it applies to judgments recovered in the courts of the United States 
for the district of New Jersey, by virtue of the 914-916 sections of 
the Revised Statutes, and had the attention of the learned judge, 
who, sitting in this court allowed this peremptory writ, been called 
to it, it is doubtful if the writ would have been granted without 
evidence that the provisions of this statute had been followed with 
strictness. It presents a simple and efficacious remedy for the col- 
lection of claims by the judgment creditors of a municipal corpora- 
tion, and.as such it demands and is entitled to strict enforcement 
by the courts. But I cannot agree with counsel that this remedy 
is exclusive as to the levying of the amount necessary to be raised 
by a municipality to satisfy a writ of execution sued out against it. 
It does not, either in terms or by implication, debar municipalities 
from levying moneys for such purpose in the same manner and 
through the same agencies as heretofore. It simply puts upon the 
assessors of taxes of municipal corporations a new duty, arising, 
however, only when certain preliminary action has been taken by 
the judgment creditor, to wit, the service upon him of a copy of 
the writ of execution. If a copy of such writ be not served as 
directed by this statute, then the duty to assess the moneys to 
meet it does not attach to the assessor. If it be served, then with- 
out any action of the legislative body of such corporation, the 
assessor is bound of his own motion to assess in addition to regular 
taxes a sum sufficient to satisfy the execution. In other words, 
the act simply provides a new statutory remedy without disturbing 
the existing procedure. If this constrnetion of the act be sound 
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it affords no excuse for the failure of the defendauts, the common 
council of Elizabeth, to obey the writ. Besides, this objection is 
taken too late to be efficacious. Such objection might well be 
urged against the granting of a peremptory writ of mandamus which 
always depends upon the sound discretion of the court, guided 
and limited by fixed principles. 

But a peremptory writ having been granted, disobedience thereof 
cannot be justified by showing that another course of procedure, 
preliminary tv the granting of the writ, could have been selected 
by the relators. 

In my opinion the common council has been guilty of disobeying 
this writ, and the motion for attachment as for contempt is 
granted. 





ELIZABETHTOWN GASLIGHT CO. v. JAMES S. GREEN, ET ALS. 
(Court of Chancery of New Jersey.) 

Corporations, Breach of Condition of Charter—Jurisdiction of a 
Court of Equity to deprive a Corporation of its Franchises— 
Quo Warranto— Termination of Franchises. 

The complainant in this case was made a body corporate in 1855 
by special act, for the purpose of making and selling gas in the 
city of Elizabeth. It had the privilege of laying pipes in the 
streets of the city and to do other things necessary for carrying 
out the purposes of its creation. It has established works at a 
cost of about half a million dollars, and has been in active opera- 
tion for twenty years. The defendants were ten persons who have 
begun to exercise privileges similar to those enjoyed by the com- 
plainant, and they admitted that they intended tocompete with it. 
They claimed no right as natural persons, but said that the franchi- 
ses belonged to the Metropolitan Gas Light Company of Eliza beth, 
and that as the officers of that corporation they have a right to 
exercise the franchises in question. 

The complainant, while admitting that the Legislature authorized 
the formation of the Metropolitan Company, claimed that the 
company was not organized in accordance with the provisions of 
the charter, and that it was acting without power. 

Van Fleet, V. C., in disposing of the case decided that nobody 
can take advantage of the breach of the condition on which a 
corporation is created for the purpose of depriving it of its fran- 
chises except the sovereign power which created the corporation. 

A court of Equity has no authority in virtue of its general 
jurisdiction to dissolve a corporation and deprive it of its fran- 
chises for either non-user or mis-user of its corporate power, nor 
because its organization was not affected in accordance with the 
requirements of the law by which it was created, but in violation 
of them. 
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An inquiry whether a corporation exists de jure or not is beyond 
the power of a court of Cliancery. Whenever it is sought to im- 
pugn the legality of the corporation which exists under the forms 
of law, the remedy is by guo warranto or information in the nature 
thereof, instituted by the Attorney-General. But a court of 
Equity has power to protect a corporation holding an exclusive 
franchise from irreparable injury arising from the usurpation of a 
like franchise. 

W here a statute creating a corporation declares that unless the 
corporation perform certain acts within a specified time after its 
Organization its corporate existence and powers shall cease, or its 
powers and franchises shall terminate, it has been held that the 
Statute executes itself, and that if the designated acts are not 
done within the time limited, the corporation ceases ipso facto 
to exist, and the fact that it has by its laches lost corporate life 
and power may be alleged and proved in a collateral proceeding. 

The case is one where relief must be refused, both on the ground 
that the Court is without power and that complainant is without a 
case. The bill is dismissed with costs. 


MUCHMORE ». BUDD. 
(Essex Circuit Court.) 





Assignment—Preferment of Creditors. 


Messrs. Hayes & Lambert for plaintiff. 

Messrs. Coult & Howell for defendant. 

DepuE, J.: This case was tried before the court on an agreed 
state of facts. I can dispose of it on one narrow point. The ques- 
tion is, whether a debtor in failing circumstances can dispose of all 
his property by voluntary assignment, either absolutely or by way 
of pledge, for the benefit of certain of his creditors to the exclu- 
sion of others. This right has never been doubted by the courts 
of this state. It is claimed that such a disposition is invalid under 
the assignment act. That act is in the nature of a bankruptcy act 
and only applies to assignments made under its provisions. If 
preferences are given in any assignment under that act the transfer 
is valid and the preferences only fall, and our courts have always 
held so. Judgment for the defendant. 
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CONTESTED ELECTIONS—HAS THE 
CIRCUIT COURT POWER TO 
DETERMINE THEM. 





In the contested election of the County 
Clerk of Middlesex County, Judge Scudder 
has declined to render a decision, but has 
certified questions of law to the Supreme 
Court for argument. The petition was filed 
by Conger under section 100 and 101 of the 
Election Law, Rev. p. 355. It alleged fraud 
and malconduct on the part of members of the 
Board of Election sufficient to change results, 
and prayed that Conger might be declared 
elected instead of Convery and put in posses- 
ions of the office. A full investigation of the 
facts of the case was made, and the contest- 
ant produced evidence of fraud by means of 
stuffing the ballot boxes with false ballots 
in the temporary absence of some of the in- 
spectors. There was, of course, great pub- 
lic interest in the decision of the question 
of the fact of fraud, but after the testimony 
was in the judge suggested the question 
whether the Court had jurisdiction to deter- 
mine the question and to put the contestant 
in possession of the office. This question 
was thoroughly argued by the counsel on 
both sides, and on December 23 the judge 
read a written statement of his reasons for 
declining to decide the question of fact and 
certifying to the Supreme Court the ques- 
tion of law whether he had jurisdiction of 
the case. The question of doubt in his 
mind was whether the Circuit Court could 
under the constitution pass in a summary 
manner as provided by this statute upon the 
right of the contestant to take the office and 
put the other party out of possession. He 
referred to Borrongh v. Banning, 9 N. J- 
L. J. 110, in which Judge Parker had exer- 
cised the jurisdiction, but said that in that 
case the question had not been raised and 
had, therefore, not been consciously decided; 
and he said that in In Rethe petition of Cleve- 
land, 22 Vr. 319, the Supreme Court had 
clearly indicated that the principle was that 
a law would be void which should attempt 
to deprive a person of a municipal office by 


means of any procedure, which did not give 
him every advantage and safeguard, which 
he would have had if the procedure had 
been according to the course of the common 
law. He said there was no doubt the effect 
of exercising the power given by this stat- 
ute was to put the incumbent out of the of- 
fice, and that it was to be exercised in a sum- 
mary way without a jury to pass on dis- 
puted questions of fact, and he was doubtful, 
therefore, whether the Court had jurisdic- 
tion under the act to decide the fact of 
fraud and pronounce a judgment of ouster. 
If the judge’s doubts are well founded, 
there will be an end of any summary pro- 
ceedings to defeat fraud at elections, and we 
hardly think a jury could be expected to 
render a unanimous verdict involving the 
result of a contested election. The statute 
in question has been in force for thirteen 
years, and many contests have been made 
under it, and no objection has been made to 
its validity until now. There are two later 
cases than Borrough v. Banning in which 
two other judges of the Supreme Court 
have acted on petitions under the statute. 
These are the case of the Register of Essex 
County on petition of Haussling, 12 N. J. 
L. J. 271, opinion by Judge Depue, and the 
case of the Clerk of Union County on the 
petition of Samuel M. Smith, decided by 
Van Syckel J., referred to in the note to the 
former case, p. 279. Judge Depue’s opinion 
related to the form of the petition, and he 
declined to award an investigation, because 
the allegations were insufficient. Judge 
Van Syckel, on the other hand, did order a 
recount, but it does not appear whether it 
resulted in the ouster of an incumbent. 





THE MAYBRICK CASE AGAIN. 





For want of a court of appeal in murder 
cases the English are driven to curious ex- 
pedients to review errors of law. First, 
there is the opinion of the Home Secretary 
exercising the power of reprieve because 0 
a doubt in this case whether the deatn was 
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saused by the arsenic, and now comes the 
opinion of a counsel learned in the law, and 
retained, no doubt, for Mrs. Maybnck who 
decides that the Home Secretary’s opinion 
legally quashes the verdict, and then hav- 
ing reversed the decision of the jury on a 
question of evidence declares that the pris- 
oner is unlawfully detained and should be 
released on habeas corpus. The opinion is 
a curiosity and is well worth reading. It 
was prepared by Mr. J. Treeve Edgecombe 
of the Inner Temple, Barrister. We take 
it from the London Daily Telegram of Oct- 
ober 31, 1889: 


“IN RE FLORENCE ELIZABETH MAYBRICK. 

“In the case submitted for my opinion, 
Mrs. Maybrick pleaded ‘not guilty’ to an 
indictment for the wilful murder of her 
husband at Garstin, on May 11 last. She 
was tried, found guilty, and was sentenced 
to death. 

“It is pointed out to me that the indict- 
ment contained only the one count of ‘ mur- 
der,’ and that the prisoner was. not charged 
with ‘an attempt to murder;’ and, in his 
summing up to the jury, Mr. Justice Ste- 
phen said: ‘It is essential to this charge 
that the man died of poison, and the poison 
suggested is arsenic. This question you 
have to consider as the foundation of a 
judgment unfavorable to the prisoner, that 
he died of arsenic.’ 

“In my opinion it is essential to a verdict 
of ‘murder’ not only (a) that the man 
died of arsenic, but (b) that he died by 
arsenic which had been .administered to 
him by the prisoner with felonious intent. 

“The subsequent decision of the Home 
Secretary, arrived at, as he says, ‘after the 
fullest consideration, and after taking the 
best legal and medical advice that could be 
obtained,’ that the evidence does not wholly 
exclude a reasonable doubt whether death 
was in fact caused by the administration of 
arsenic, practically, logically, and legally 
quashes the verdict of the jury that the 
prisoner was guilty of ‘ wilful murder.’ 

“Tam asked whether (1) there was any 
evidence given at the trial of any act of ad- 
ministration of arsenic, or of attempted ad- 
ministration to the deceased by Mrs. May- 
brick; also (2) whether there was any 


proof of the deceased having partaken of 
anything among the articles found in the 
house which contained arsenic ? 

“A careful persual of the whole of the 
shorthand writer’s notes convinces me that 
there was no evidence whatever on either of 
these two heads. 

“On the facts before me I am of opinion 
that Mrs. Maybrick is entitled to an uncon- 
ditional release as a matter of right, and 
that her detention in prison is wholly ille- 
gal. 

“The matter is one which may and 
should be brought before the Courts by way 
of application for a writ of habeas corpus 
addressed to the governor of the gaol where 
she is now detained.” 


A CASE SOON DISPOSED ma 
Mr. Serjeant Robinson says that Common 
Serjeant Mirehouse got through his cases 
with extraordinary rapidity, yet was a man 
of strict integrity, determined to do justice 
to all. “I have known Mirehouse,”’ he 
says, ‘more than once to sentence a man to 
seven years’ transportation at the end of as 
many minutes from thecommencement of 
atrial. This was the common form with 
him. A prisoner might be indicted for 
stealing a purse from a woman in the street. 
The Common Serjeant tothe prosecutrix, 
after getting her name and address: ‘Were 
you in such a street on such a day?’ 
‘Yes, my lord,” ‘Had you a purse in your 
hand?’ ‘Yes, my lord.’ ‘Policeman, pro- 
duce the purse. Is that your purse?’ ‘ Yes 
my lord’ ‘Did you see the prisoner?’ 
‘Yes, my lord?’ ‘What did he do?’ ‘He 
snatched the purse from me and ran away.’ 
Mirehouse to the prisoner: ‘Prisoner, do 
you wish to ask the witness anything?’ 
‘No, my lord.’ ‘ Policeman, did you appre- 
hend the prisoner?’ ‘ Yes, my lord, and 
found this purse upon him.’ ‘ Did he say 
anything?’ ‘He said he picked it up on 
the street.’ ‘Prisoner, do you wish to say 
anything tothe jury?’ ‘No, my lord, ex- 
cept what I told the policeman is true.’ 
Mirehouse: ‘Well, gentlemen of the jury, 
if you believe the evidence you, will say 
that the prisoner is guilty. He says 
he picked up the purse in the street. I 
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have walked the streets of London for 
many years now, and I have never been 
lucky enough to pick up a purse; perhaps 
some of you have. Consider your verdict.’ 
The verdict of ‘guilty’ would be speedily 
given.” 





COMBINATIONS UNDER THE 
ROMAN LAW. 


In 483 a. D. the Emperor Zeno issued 
the following edict to the Pretorian Pre- 
fect of Constantinople (Code IV 59) : 

“ We command that no one may presume’ 
to exercise a monopoly of any kind of cloth- 
ing, or of fish, or of any other thing serving 
for food, or for any other use, whatever its 
nature may be, either of his own authority 
or under a rescript of an Emperor already 
procured, or that may hereafter be pro- 
cured, or under an Imperial decree, or un- 
der a rescript signed by Our Majesty; nor 
may any persons combine or agree in un- 
lawful meetings, that different kinds of 
merchandise may not be sold at a less price 
than they may have agreed upon among 
themselves. Workmen and contractors 
for buildings and all who practice other 
professions, and contractors for baths are 
entirely prohibited from agreeing together 
that no one may complete a work contracted 
for by another, or that a person may pre- 
vent one who has contracted for a work 
from finishing it; full liberty is given to 
any one to finish a work begun and aban- 
doned by another, without apprehension or 
loss, and to denounce all acts of this kind 
without fear and without costs. And if 
any one shall presume to practise a mon- 
opoly, let his property be forfeited, and 
himself condemned to perpetual exile. And 
in regard to the principles of other profes- 
sions, if they shall venture in the future to 
fix a price upon their merchandise, and to 
bind themselves by agreements not to sell 
at a lower price, let them be condemned to 
pay 40 pounds of gold. Your Court shall 
be condemned to pay 50 pounds of gold if it 
shall happen through avarice, negligence, 
or any other misconduct, the provisions of 
this salutary constitution for the prohibi- 
tion of monopolies and agreements among 
the different bodies of merchants, shall not 


be carried into effect.’—Canadian Law 
Times. 





HOW THE HANGING HAPPENED. 


"Arete Judge—“ You are charged, sir 
Avith being the leader of a party that hunted 
down and lynched a horse-thief. The days 
have gone by when citizens of this great 
Commonwealth can taken the law into their 
own hands, hence your arrest. What have 
you to say?” Prominent Citizen—“ I ain’t 
guilty, Jedge. I’ll tell you how it was. We 
caught the fellow and tied his hands and 
feet. Nothing wrong about that, was there, 
Jedge?” “No; that was no.doubt neces- 
sary.” “ Wall, Jedge, there was a storm 
comin’ up and we couldn’t spare him an 
umbrella very well, and se we stood him 
up under a tree. That was all right, 
wasn’t it?” “Certainly.” “ Wall, the 
clouds kept gatherin’ an’ the wind was 
purty high, and we didn’t want him blown 
away, so we tied a rope around his neck and 
fastened the other end to the limb above— 
not tight, Jedge, just so as to hold him— 
and we left him standin’ solid on his feet. 
Nothin’ wrong about that, was there?” 
“Nothing at all.” “Then I can be ex- 
cused, can’t 1?” “ But the man was found 
suspended from that tree and stone dead 
the next morning.” “ None of us had any- 
thing to do with that, Jedge. You see we 
left him standin’ there in good health and 
spirits, for we gave him all he could drink 
when we said ‘ good-bye,’ but you see dur- 
in’ the night the rain came up an’ I ’spose 
the rope got purty wet an’ shrunk a couple 
o’ feet. That’s how the sad accident hap- 
pened, Jedge.” 





A CURIOUS WILL. 


A man who died in Berlin a few years 
left 2,000 marks to be divided equally 
between nine relatives and a friend with 
whom he had quarrelled. The remainder 
of his fortune, 133,000 marks, he left to his 
native city in Bavaria. The Berlin lega- 
tees, the nine relatives and the one friend 
were enjoined by a provision in the will 
from attending the funeral. Should any 
one disregard his will in this respect that 
person by an express clause in the will 
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forfeited his part of the 2,000 marks. The 
relatives, to a man, stayed at home, but the 
good friend forfeited his tenth of the money, 
and followed the remains to their last rest- 
ing place. His heroism was rewarded. A 
codicil to the will read: “ But should any of 
the ten herein named forfeit the pittance 
and follow my body to the grave the money 
which must otherwise go to my native city 
reverts tohim.” This true friendship was 
rewarded by 133,000 instead of a miserable 
200 marks. 





DONT’S ABOUT PARTNERSHIP. 


Don’t dissolve a partnership without 
designating a member to settle up the af- 
fairs. 

Don’t imagine that an agreement for one 
partner to take all the assets and pay all 
the debts will release the other partners 
from liabilities to third parties. 

Don’t consent to acknowledge one partner 
as your sole creditor unless you wish to re- 
lease the others. 

Don’t think that a third party is put 
upon his inquiry as to whether a loan made 
in the firm name is intended for a partner- 
ship or not. 

Don’t go on a bond, guaranty a debt, sub- 
scribe for stock or speculate in public funds 
without the knowledge and consent of your 
partners. 

Don’t do any act outside the usual course 
of business without your partner’s consent. 

Don’t attempt to execute a power of at- 
torney without the signatures of all the 
partners, 

Don’t compromise a claim on your sole 
responsibility. 

Don’t try to continue a partnership after 
the silent partners’ “perfect confidence” 


and “absolute trust,” have been withdrawn.’ 


Don’t mix trust or individual funds with 
partnership accounts. 

Don’t continue a partnership after the 
expiration of the articles. 

Don’t try to cover all the contingencies 
of life, such as death, insanity, disability, 
etc., by special clauses in your articles, 

Don’t make a change ina partnership 
without due notice to the public. 

Don’t dissolve a partnership without a 


written agreement as to liquidation of debts 
and collection of claims.— Exchange. 





f DON’TS ABOUT WILLS. 


Don’t have anything uncertain in a will. 

Don’t mention people by their nicknames. 

Don’t let a person interested be a witness. 

Don’t neglect to declare it to be your last 
will and testament. 

Don’t make a new will unless you revoke 
or destroy the old one. 

Don’t make a will that does not provide 
for children that may be born. 

Don’t try to force a wife to accept certain 
property instead of dower. 

Don’t neglect to make your witnesses 
write their full names and addresses. 

Don’t fail to specify which one is meant 
when two bear the same name. 

Don’t add a codicil unless you execute it 
in the same way as the original will. 

Don’t forget that, if a woman, your mar- 
riage will invalidate a will already made. 

Don’t allow a minor to will away personal 
property unless 18 if a male, and 16 if fe- 
male.— Boston Budget. 





FROM ONE OF MOTLEY’S LETTERS 
(May 18, 1854.) 


By the way, I had also an opportunity of 
hearing the Lord Chancellor Lord Broug- 
ham and Lord St. Leonards deliver judg- 
ment successfully (sic) upon another case, 
and that was about the most interesting 
thing I have seen in London. Brougham 
is much flattered in Punch, the actual phy- 
siognomy being much more quizzical, but 
his manner is impressive, and the old man 
has still much blood in him. The present 
Chancellor, Lord Cranworth, is charming, 
presiding with most unaffected grace and 
suavity of manner, courteous, smiling, gen- 
tle, with a constant attention to everything 
said by the counsel and making all his in- 
terlocutory observations in a most musical 
voice. 





The following is the exact copy of a Mor- 
ris county constable’s return on a subpoena : 
“ I return the Names of suspenies by serv- 
ing them persenley. 
“« —___.. Constuble.” 





THE NEW JERSEY LAW JOURNAL. 


SUBPCENA TO TESTIFY. 
oo 


In the trial of a case the other day before 
Vice-Chancellor VanF leet when a witness 
failed to appear, the Vice-Chancellor said 
he wished it to be understood that he would 
not attach a witness for contempt unless he 
had been served with subpena at least five 
days before trial. This isa good rule for 
lawyers to observe, but it is just as well that 
it is not generally understood by witnesses, 
for there are cases in which an important 
witness is discovered, or found to be impor- 
tant, a shorter time before the trial. The 
practice, however, tends to the timely prep- 
aration of cases and is easily observed in the 
Vice-Chancellor’s court where the day is 
fixed long before hand, but in the circuits a 
fixed rule of this kind would often give the 
witnesses themselves unnecessary incon- 
venience. 





SERVICE OF DECLARATION AND 
SUMMONS TOGETHER IN A SUIT 
ON A MECHANIC’S LIEN CLAIM, 


Judge Depue, in the course of an argu- 
ment at the Essex Circuit one day last 
month, suggested the question whether the 
act of 1884 relating to the service of the 
declaration with the summons is applicable 
toa suit on a mechanic’s lien. The me- 
chanic’s lien act provides that the declara- 
tion shall recite that the defendants were 
summoned and how served, and the purpose 
of this provision is not fully preserved by a 
recital in a paper served with the summons, 
even though the summons is served in the 
manner recited in the declaration. 





NEW COUNSEL FOR THE PENN- 
SYLVANIA R, R. CO. 


Mr. William S. Gummere has received 
the appointment of counsel of the Pennsyl- 
vania Railroad in the western and southern 
part of the State in the place of Edward 
T. Green, now Judge Green, of the U.S. 
District Court. The position is a good one 
and Mr. Gummere is well fitted for it. The 
duties of his new position will require him 
to give up his residence and his office in 
Newark, and to return toTrenton. He will 
remain in Newark until next spring. 


ONE WAY TO LOOK AT IT. 


“You say that you saw the runaway, 
ma’am,” said Lawyer Sharp to Miss Pris- 
cilla Primm at a trial at which damages 
were asked for injuries done by a runaway 
horse. “ Will you please describe the 
horse ?” 

“T don’t know as I can very accurately 
sir, as I saw it for a moment only; but I re- 
member that it was a large blonde animal, 
and—” 

“Silence in the court!” roared the 
judge. 





NO OPINION FORMED. 


Judge—You are a freeholder ? 

Prospective Juryman—Yes, sir. 

Judge—Married or single. 

Prospective Juryman—Married three 
years ago last month. 

Judge—Have you formed or expressed 
any opinion ? 

Prospective Juryman—Not for three 
years past. 


HUDSON COUNTY BAR ASSOCIA- 
TION. 





Ata meeting of the Hudson County Bar 
Association held in December, the following 
officers were elected: President, Samuel 
H. Besson ; Vice-President, John W. Heck ; 
Secretary, William C. Cudlipp; Treasurer, 
James A. Gordon. The annual dinner of 
the Hudson County Bar Association will be 
given some time this month. 





AFFIDAVIT OF MERITS. 


It has been distinctly held by Judge De- 
pue that under the act of 1889 providing 
for judgment in ten days, the declaration 
and summons must be served personally, 
and that there must be an affidavit of the 
service in addition to the return of the 
Sheriff before a judgment can be entered at 
the end of ten days in default of an affidavit 
of merits. . 


CONTENTS OF EXCHANGES. 





American Law Review, November, Decem- 
ber, 1889. Review Publishing Company, 
St. Louis, Mo. 

Explaining Alterations, by Austin Ab- 
bott; The Centenary of Modern Govern 
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ment, by Simeon E. Baldwin; By-Laws of 

Benefit and Voluntary Societies, by Eugene 

McQuillin; The Coupon Legislation of 

Virginia, by Morris Gray ; Annual Address 

of the President of the American Bar Asso- 

ciation, by David Dudley Field; Relief of 
the United States Supreme Court, by Samuel 

Maxwell; Marriage in Private Interna- 

tional Law, by Emile Hocquart. 

The Criminal Law Magazine and rter, 
November, 1889. Frederick D. Linn & 
Co., Jersey City, N. J. 

Depositions in Criminal Cases, by George 
C. Worth; Foreign Penal Laws and Of- 
fenses, by James M. Kerr. 

The American Law Register, October, 1889. 
The D. B. Canfield Co., Limited, Phila- 
delphia, Pa. 

Statutory Liability for Causing Death, by 
Charles R. Durling; Matter of David Neagle, 
with note by John B. Uhle, citing a long 
list of authorities on the question of the 
rights and duties of the officers and courts 
of the United States, referring specially, (1) 
to the right to inquire by a habeas corpus 


proceeding into the detention of any peti- 
tioner, and to discharge him from any cus- 
tody, if he is held in violation of the Con- 
stitution of the United States, and (2) the 
right to decide, in exclusion of the State 
Courts whether an act has been done in 
pursuance of a law of the United States. 


Current Comment and Legal Miscellany, De- 
cember, 1889. The D.B. Canfield Co., 
Philadelphia, Pa. 


Pure Democracy, by W. M. Rassher. 
The Columbia Law Times, December, 1889. 


The Columbia Law Times, 49th street 
and Madison avenue, New York City. 


The liability of railroad companies and 
sleeping car companies for injuries and 
losses to passengers in sleeping ears and 
parlor cars, by Wm. Lincoln Barnum. 

The Central Law Journal, December, 1889. 
Central Law Journal, St. Louis, Mo. 
Registrars of Election, by Henry Z: 

Johnson; Shall the State Courts Adopt 

the Federal Doctrine of “ General Prin- 

ciples of Jurisprudence,” by Wm. M. Meigs, 

Dec. 13th, 20th. 


The Irish Law Timea and Solicitors’ Journal. 
Dublin, Ireland. 
Married Woman’s Apparel as Separate 


Property (concluded), Nov. 23d; Remedies 
in Respect of Married Women’s Liability, 
Nov. 30th ; Recovery of money paid under 
void contract, Dec. 14th. 


The Weekly Law Bulletin and Ohio Low 
Journal, Columbus, O. 


False Representations by Careless Direc- 
tors, Dec. 16th; Vested Rights, by Wm. M. 
Rockel, Dec. 23d. 





BOOK NOTICES. 


LawYeErs’ Reports ANNOTATED, Book 
IV. All current cases of general value 
and importance decided in the United 
States, State and Territorial Courts, with 
full annotation by Robert Desty, Editor; 
Burdett A. Rich, editor-in-chief of the 
United States Supreme Court and General 
Digests Reporter. The publishers’ edi- 
torial staff and the several reporters and 
judges of each court assisting in selection. 
Rochester, N. Y.: The Co-operative Pub- 
lishing Co., 1889. __ 

This series of reports is the Lawyers’ Co- 
operative Series. Instead of printing all 
the cases decided within a certain terri- 
torr, the publishers now furnish a selection 
of cases from the whole country, and a gen- 
eral weekly and annual digest of all the 
State Courts, besides United States Supreme 
Court Reports and Digests. 

The cases are selected by men who in 
making the general digest have looked over 
the whole field and we have a right to rely 
upon their judgment, and whether or not 
they have selected the cases we would have 
chosen, we are sure to have in a volume of 
cases selected in this way a book of greater 
intrinsic value than any ordinary volume 
of reports. A good feature in this series 
of reports is the resume at the end of each 
volume of the subjects discussed in the 
opinions, and we do not think there is any 
other series of reports in which the citations 
in* the briefs of counsel are given with so 
much care and fullness. Many of the cases 
are annotated, not merely with reference to 
other cases, but also with discussions of the 
subjects suggested. There are long notes 
in this volume on judicial notice (p. 1); 
Assumption of Risk, by Servant (51); Neg- 
ligence toward children (126); Constitution 
of Law (65, 93, 131); Election of Remedy 
(145); Contracts in Partial Restraint of 
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Trade (154); Subscription to Corporate 
Stock (507); Transactions rendered void by 
mental incapacity (637); Adverse Posses- 
sions (641);and many other subjects, There 
is an index to the notes as well as to the 
decisions. 


Tact 1x Court, containing sketches of 
cases won by skill, wit, art, tact, cour 
age and eloquence, with practical illus- 
trations in letters of lawyers, giving their 
best rules for winning cases. Fourth re- 
vised and enlarged edition, by J. W. Don- 
ovan. Rochester, N. Y., Williamson 
Law Book Co 1889. 

We have carefully read this little volume 
of 166 pages and have found it both inter- 
esting and instructive. It is not an unpleas- 
ant task for any one, whether he be a law- 
yer or not, to read Mr. Donovan’s little vol- 
ume through. The book is full of instruc- 
tive points, but the entertaining style in 
which it is written removes any suspicion 
one may have that Mr. Donovan is seeking 
to convey a lesson. 

The book we think would be especially 
valuable and interesting and useful to the 
young attorney just entering active practice. 


THE AMERICAN STATE REPORTS, contain- 
ing the cases ®f general value and author- 
ity subsequent to those contained in the 
American decisions and the American 
reports, decided in the courts of last re- 


sort of the several States, selected, re- 
ported and annotated by A. C. Freeman 
and the associate editors of the American 
Decisions, vol. IX, 1889. Bancroft- 
Whitney Company, San Francisco, Cal. 


The cases re-reported in this volume are 
cases decided by the courts of last resort in 
California, Lllinois, Indiana, Iowa, Ken- 
tucky, Maryland, Massachusetts, Missouri, 
North Carolina and Wisconsin. We cannot 
add anything in praise of this series of de- 
cisions which we have not already said. 
There is no falling off in this volume in the 
careful editing of the cases or in the full 
notes and references given to almost every 
reported case. Some of the notes are in 
the nature of short treatises on the sub- 
ject embraced in the particular case. The 
notes of especial thoroughness and value 
are on the following subjects: On p. 137, 
Condemnation of property of corporations 
under power of eminent domain; what, if 
any property may be taken. On p. 229, 
Insurance applications made out by agents, 
waivers by agents, etc. p. 559, Misconduct 
of counsel when in argument, when so ser- 
iously improper as to call for reversal of 
judgment; p. 743, Indictment, grand jury ; 
the illegality of the grand jury which pre- 
sented an indictment cannot be taken ad- 
vantage of, etc.; jurors’ rejection of for bias. 








